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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsofSection1-109oftheIllinois CodeofCivil
Procedure,herebyunder pe~altyof perjury under the laws of the United Statesof America,
certifiesthatonOctober I ~‘ , 2004 , acopyoftheforegoingwasservedupon:
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Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet

Suite11-500
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JohnJ. Kim
ReneeCipriano

SpecialAssistantAttorneyGeneral
Division ofLegal Counsel

1021 N. GrandAvenue,East
Springfield, IL 62794-9276

Mr. BradHalloran
HearingOfficer

Illinois PollutionControlBoard
100WestRandolph,11th Floor

Chicago,Illinois 60601

Mr. CharlesHelsten
Hinshaw& Culbertson

100ParkAvenue
P.O.Box 1389

Rockford, IL 61105-1389

By depositing a copy thereof, enclosed in an envelope in the United States Mail at Matteson,
Illinois, proper postage prepaid, before the hour of 5: 0 P.M., addressed as above.

‘Mr. William Mansker
Village ofRobbins
3327W. 137th Street
Robbins,IL 60472
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RECE~VE~
CLERK’S OFFICE

BEFORETHEILLiNOIS POLLUTIONCONTROLBOARD ~
OFTHE STATEOF ILLINOIS uL~T1 ~2004STATE OF ILLINOIS

VILLAGE OFROBBINS andALLIED ) PoHut~onControlBoard
WASTETRANSPORTATION,INC., )

)
Petitioners, )

)
vs. ) CaseNo. PCBNo. 04-48

)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY,

)
Respondent. )

MOTION TO RECONSIDER

NOW COMES Petitioner, VILLAGE OF ROBB1NS, by and through undersigned

counselof record,and herebyrespectfullymovesthis Board to Reconsiderits Order denying

Petitioners’ Motion for SummaryJudgmentfor modification of a solid wastemanagement

facilitypermit and,in supportthereof,statesasfollows:

BACKGROUND

1. On September16, 2004,this BoardissuedanOrderdenyingPetitioners’Motion

for SummaryJudgment.

2. Specifically, this Board foundthat summaryjudgmentwasnot appropriateafter

concludingthatthe Village of Robbins’ siting approvalgrantedto the facility at issuein 1993

constitutedapprovalonly ofa waste-to-energyfacility, despitea Certificationof SitingApproval

signed by the Mayor of the Village of Robbins and submittedto the Agency in 2003 that

unambiguouslystatedthat the pollution control facility sited by the Village of Robbins on

February9, 1993wasintendedto serveatleastin partasatransferstation. R. 075.

3. Furthermore,this Board failed to properlyapplySection39.2(e-5)of theIllinois

EnvironmentalProtectionAct (Act) in this matter. If this Board had properly applied that



section,this Boardwould havefound that Section39.2(e-5)requires(asa matterof law) that

Petitioners’Motion for SummaryJudgmentbegranted.

4. For thereasonsset forth herein,Petitionerrespectfullyrequeststhat this Board

reconsiderits September16, 2004 Order and appropriatelygrant Petitioners’ Motion for

SummaryJudgment.

ARGUMENT

I. THIS BOARD SHOULD HAVE GiVEN DEFERENCE TO THE VILLAGE OF

ROBBINS’ CONCLUSIONREGARDINGTHE SCOPEOFTHE SITING APPROVAL.
5. Decisionsregardingsite locationapproval for pollution control facilities have

beenvestedby thelegislaturein the handsof local authorities. See415 ILCS 5/39.2; E & E

Hauling, inc. v. Pollution ControlBoard, 107ill.2d 33, 481 N.E.2d664 (1985).

6. Consequently,a local siting authority’s decisions regarding siting approval

mattersaregivengreaii deference,andareonly reversedif thosedeterminationsareagainstthe

manifestweightof theevidence. SeeLandandLakesCo. v. illinois Pollution ControlBoard,

319 Ill.App.3d 41, 743 N.E.2d188 (3dDist. 2000); ConcernedAdjoining Ownersv. Pollution

ControlBoard, 288 IlLApp.3d 565,680N.E.2d810(5thDist. 1997); Turlekv. Pollution Control

Board, 274Ill.App.3d 244, 653N.E.2d1288 (1stDist. 1995).

7. In fact, in order to reversea local siting authority’s determinationregarding

mattersre1atin~to siting approval,this Boardor a reviewingcourtmustfind that the opposite

conclusionis clearly evident, plain or indisputable. SeeConcernedAdjoining Owners,288

I11.App.3d565, 680N.E.2d810; Tune/c,274 Jll.App.3d244,653 N.E.2d1288.

8. Despitethefactthatasamatterof law, deferenceis requiredto begivento a local

siting authority,this Boardprovidedabsolutelyno deferenceto the siting authority’sclearand
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unambiguousconclusion,throughits Certificationof Siting Approval, that the siting approval

previouslygrantedbytheVillage ofRobbinsencompassedapprovalofasolidwastetransfer.

9. Instead,this BoardcompletelydisregardedtheVillage ofRobbins’ unambiguous

CertificationofSitingApprovaland,instead,reliedexclusivelyon theordinanceadoptedby the

Village in 1993.

10. It is well-settledthatthelocal siting authority,andthelocal siting authorityalone,

is responsiblefor determiningthescopeof sitingapprovalgrantedto a pollutioncontrolfacility.

SeeSalineCountyLandfill, Inc. v. Illinois EnvironmentalProtectionAgency,PCB02-108(May

16, 2002).

11. In fact, theIllinois SupremeCourthasmadeit clearthat “the legislatureintended

to investlocalgovernmentswith theright to assessnotmerelythelocationofproposedfacilities,

but also theimpact of alterationsin the scopeand natureof previouslypermittedfacilities.”

M.I.G. Investments,Inc. v. EnvironmentalProtection Agency,122 ll1.2d 392, 523 N.E.2d 1

(1988)(emphasisadded).

12. In this case,theVillage of Robbinshasmadeclearin morethanonemannerthat

the siting approvalit grantedin 1993 wasbroad enoughto coverAllied’s and the Village of

Robbins’currentwastetransferproposal. R. 075.

13. Thatconclusionshouldbegivengreatweight,andnotsetasideunlessit is against

themanifestweightoftheevidence,which is clearlynot thecasein thepresentmatter.

II. THE PETITIONERS PROVIDED ADEQUATE PROOF OF LOCAL SITING
APPROVAL TO THE AGENCY AND THIS BOARD IN THE FORM OF PERMITS
ISSUEDTOTHEFACILITY.

14. Section39.2(c)oftheIllinois EnvironmentalProtectionAct providesin pertinent

part:
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[Nb permit for the developmentor constructionof a new pollution control
facility maybe grantedby theAgencyunlessthe applicantsubmitsproofto the
Agencythatthelocationofthefacility hasbeenapprovedbytheCountyBoardof
thecountyif in anunincorporatedarea,or the governingbodyofthemunicipality
whenin an incorporatedarea,in which thefacility is to be locatedin accordance
with Section39.2 ofthisAct.

415 ILCS 5/39(c)(emphasisadded).

15. Therefore,pursuantto Section39(c) of the Act, a permit.must begrantedif the

applicantsubmitsproofto theAgencythatthelocal siting authorityhasapprovedthefacility in

accordancewith Section39.2 oftheAct. See415 ILCS 5/39(c).

16. In this case,Allied hassubmittedampleproofin theform of permit,previously

issuedby the Agency, all of which establishthat the facility approvedby the local siting

authorityin 1993 includedawastetransferstationcomponent.

17. In fact, theoperatingpermit previouslyissuedby the IEPA specificallyprovide

that the facility shall participate in comprehensivewaste processingefforts by collecting,

recyclinganddiverting waste,aswell asprocessingwastefor removalof certainmaterialsfor

recyclingor off-site disposal. SeeIEPA OperatingPermitNo. I997-072-OP,p. 17 (June2,

1997).

18. Additionally,theoriginal andsupplementalpermitspreviouslyissuedto Robbins

Resourcespecifically providethat the pollution control facility wasallowedto receivewaste,

handlewaste,storewastefor certainperiodsof time, screen,separate,segregateand sort waste

materials,transferwasteundercertaincircumstancesand conditions, andprocessand convert

wastematerialsto differentforms. SeePermitNos. 1997-072-OP(June2, 1997); 1998-030-DE

(April 6, 1998); 1998-078-DE(June3, 1998); 1998-208-OP/SUP(July 31, 1998); 1998-314-

DE/SUP(June10, 1999); 1998-313-DE/SUP(Oct. 14, 1999).
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19. Basedon the permits issuedto the facility, the Agency specifically permitted

transfer station functions, including waste receiving, temporary storage,consolidationand

transfer.

20. Thesepermittedactivities clearly comportwith theAct’s definition of “transfer

station,”which is a “a site or facility that acceptswastefor temporarystorageor consolidation

andfurthertransferto awastedisposal,treatmentorstoragefacility.” 415 ILCS 5/3.500.

21. Even this Board acknowledgesthat those permits allow for waste transfer

activities, asthe Board specifically statedin its Orderthat “the permits indicatethat the sited

waste-to-energyfacility did havetransferstationcomponents...”(BoardOrder,p. 8)(emphasis

added).

22. Thepermitsalreadyissuedby theAgencyfor this facility thenexplicitly establish

thatthefacility wassitedto operate,inpart,asatransferstation.

23. If that had not beenthe case,the Agency would havebeenwithout authority,

pursuantto Section39(c),to issuethepermitsidentifiedabovein thefirst instance,all ofwhich

againspecificallyprovidefor andpermitwastetransferoperationsatthefacility.

24. Consequently,the contentsof the permits issued to this facility in and of

themselvesprovideampleproofthatthefacility waspropertypermittedto actasawastetransfer

station,andthisBoard’sfinding to thecontrarywassimplyincorrect.

Ill. THE PETITIONERS PROVIDED ADEQUATE PROOF OF LOCAL SITING
APPROVAL TO THE AGENCY AND THIS BOARD IN THE FORM OF THE
CERTIFICATION OFSITING APPROVAL.

25. Tn addition to the permitsissuedto the facility, which clearly establishthat the

facility was sited to include a waste transferstation component,the Petitionershave also

providedunrefatedevidencethat thefacility wasclearlysitedasa wastetransferstationthrough
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theCertificationof Siting Approval,signedby the verysamemayorwho wasin officewhenthe

originalsiting approvalwasgrantedto thefacility in 1993.

26. ThatCertificationclearlyand unambiguouslyestablishesthat the siting approval

in 1993wasfor awastetransferstation. R. 75.

27. TheBoard,however,seemsto dismisstheCertificateasif it is inadequateproof

of local siting approvaland, instead,relied solely on the Ordinancepassedby theVillage of

Robbinsto somehowconcludethatthefacility wouldnotbeoperatedasawastetransferstation.

28. In fact,this BoardstatedthattheCertificationshouldbegiven “lessweight” than

theOrdinance,whichthisBoardconcludesis the“bestevidenceoftheVillage’s intentregarding

thetypeoffacility it sited.” (BoardOrder,p. 8).

29. However,the Boardhadnobasisuponwhichto concludethat theOrdinancewas

somehowsuperiorproofoftheVillage’s intent,while theCertificatewassomehowinadequateor

improperproofoflocal sitingapproval.

30. In fact, theplain languageof Section39(c)doesnot identify anyspecifictypeof

proofthat is requiredto ~showlocal siting approval,but merely indicatesthat “proof’ of siting

approvalmustbeprovided. See415 ILCS 5/39(c).

31. It is well-settledthat courtsmustlook to thelanguageofa statuteto ascertainthe

intent of the legislature. SeeCity of East Peoria v. illinois Pollution Control Board, 117

IILApp.3d 673, 452N.E.2d1378, 1382(3dDist. 1983).

32. In this case,the languageof the statuteclearly establishesthat “proof’ of lOcal

siting approvalis required,anddoesnot limit thetypesof proofthat canbe submittedto the

Agencyto makethisdemonstration.See415 ILCS 5/39(c).
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33. Consequently,it wasinappropriatefor thisBoardto concludethat the Ordinance

somehowservedassuperiorproofof the Village ofRobbins’ intent, especiallyin light of the

unambiguousCertificationfiled by theVillage.

IV. THE PETiTIONERS PROVIDED ADEQUATEPROOF OF LOCAL SITING
APPROVAL TO THE AGENCY AND THIS BOARDIN THE FORMOF THE
SITING AUTHORITY AGREEMENT.

34. In addition to the substantialsourcesof proofidentified above,Petitionersalso

presentedampleproof, throughtheSiting AuthorityAgreemententeredinto betweenthe Village

ofRobbinsand Allied, thatthis facility wassitedin 1993 to performtransferstationactivities.

35. The Siting Authority Agreement,enteredinto on February13, 2003, specifically

setsforth thatAllied beallowedto usetheformerlyapprovedpollutioncontrolfacility “for waste

receipt and handling,wasteprocessing,wastesolidification, waste load consolidationand to

operateasa solid wastetransferstation (for both non-hazardousspecialwasteand Municipal

Solid Waste).” (R.076).

36. The agreementalso memorializesthat the siting approvalpreviouslygrantedto

the pollution control facility by the Village of Robbins is “sufficiently broad to cover the

proposeduse of the Property and the Facility, and that the presentproposeduse can be

undertakenwithoutthenecessityofadditionallocal sitingapprovalprocedures.”(R.076).

37. As such,that agreementmakesclearthat the local sitingapprovalgrantedto the

facility in 1993 includedtransferstationcomponents.

38. However,even if it is somehowfound that the 1993 siting approvaldid not

encompasstransfer station activities (which is clearly not the case), the Siting Authority

Agreementitselfprovidesproofthatthefacility wasproperlysitedpursuantto Section39.2(e-5).

39. Section39.2(e-5)oftheActprovidesin pertinentpart:
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Siting approval obtainedpursuantto this Sectionis transferableand may be
transferred to a subsequent owner or operator. In the event that siting approval
hasbeentransferredto a subsequentowneroroperator,that subsequentowneror
operatorassumesandtakessubjectto any andall conditionsimposedupon the
prior owneror operatorby thecountyboardof the countyor governingbody of
the municipality pursuantto subsection(e). However, any such conditions
imposedpursuantto this Section may he modified by agreementbetweenthe
subsequentowner or operatorand the appropriate county board or governing
body.

415 ILCS 5/39.2(e-5)(emphasis added).

40. In this case,Allied and the Village of Robbins have doneprecisely what is

contemplatedin Section39.2(e-5),astheVillage of Robbinshasenteredinto a SitingAuthority

Agreementwith Allied (thesubsequentoperatorofthepollution controlfacility), to modify (as

necessary)any conditions previously imposedupon the pollution control facility, and to

specificallyallowtheoperatorto nowoperatethefacility primarily asatransferstation.

41. Pursuantto section39.2(e-5)theVillage ofRobbins,asthelocal siting authority,

hadabsolutepowerandauthorityto do exactlywhat it did in its agreementwith Allied, andto

allow thepollutioncontrolfacility to primarily actasatransferstation. (R. 076-80).

42. Consequently,evenif this Boardfinds inadequateproofof siting approvalin the

form of the Agency permits already issuedto this facility and the Certification of Siting

Approval signedbytheMayoroftheVillage ofRobbins,theSiting AuthorityAgreementin and

of itself providesampleevidencethat this facility was approvedin accordancewith Section

39.2(e-5)oftheAct.

43. In its Order,this Boardimproperlyrefusedto applySection39.2(e-5)to thiscase,

finding that “to allowtheuseof Section39.2(e-5)in this contextwould deprivemembersofthe

public anopportunityto participatein thelocalsitingprocess.” (BoardOrder,p. 9).

44. However, this Board’s finding is incorrect becausethe public was able to

participatein thelocal sitingprocesswhenthefacility wassitedin 1993.
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45. Furthermore,thepublic hada morerecentopportunityto provideopinionsabout

this facility in local zoninghearingsthat took placeto havethe areasurroundingthefacility

zonedPRRandIndustrial. R. 162, 194.

46. Despitethe public’s opportunityto voice their oppositionto this facility at the

local zoninghearings,thepublic apparentlydid notdo so.

47. Consequently,this Board’sconcernsoverthepublic’s opportunityto participatein

theapprovalofthis facility areunfounded;andthenno reasonexistsasto whySection39.2(e-5)

shouldnotapply in this case.

V. THE ORDINANCE PASSED BY THE VILLAGE OF ROBBINS DOES NOT
ESTABLISH. THAT THE FACILITY WAS TO ACT ONLY AS AN
INCINERATOR,AND NOT AS A TRANSFERSTATION.

48. As explainedabove,this Boardrelied exclusivelyon anOrdinancepassedby the

Village of Robbinsregardingsiting of the facility in 1993 to supportits conclusionthat the

facility sitedwasnotatransferstation.

49. However,a reviewof the Ordinance(which this Boardexclusivelyrelied upon)

clearlydoesnotsupporttheBoard’sconclusionthatthefacility was“clearly” not approvedto act

asa transferstation.

50. In fact,theOrdinanceneverdefinesthefacility asanythingotherthana“regional

pollution controlfacility.” It 65-70.

51. AlthoughtheOrdinancedoescontainonereferenceto a “waste-to-energyfacility”

andareferenceto thefactthatthefacility wouldbegeneratingelectricityfrom waste(R. 69-70),

nowhere in the Ordinancedoesthe Village of Robbins indicatethat the facility was to be

operated solely for these functions, nor does theOrdinancespecificallyprovidethatthefacility is

notto actasatransferstation.
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52. Rather,this Board simply read into the Ordinancesuchlimitations, which is

improperbecausetheBoardwasrequiredto examinethe“plain language” of the Ordinance. See

City ofEastPeoria, 117Ill.App.3d 673, 452 N.E.2d 1378, 1382.

53. Furthermore,thereis no suchfacility asa “waste-to-energy”facility, asneither

thatterm,noranyothertermencompassingwaste-to-energyactivities(including “incinerator”),

is defmedanywherein theAct. See415ILCS 5/3 etseq.

54. Therefore,in 1993,theVillage ofRobbinscouldnothavebeensiting a “waste-to-

energyfacility” but was,instead,siting a “pollution control facility,” the definition of which

includesatransferstation. See415ILCS 5/3.330(a).

55. Evenif theVillage of Robbinshadbeensiting awaste-to-energyfacility in 1993,

that doesnot changethe conclusionthat the siting specifically encompassedtransferstation

activities becauseawaste-to-energyfacility, otherwiseknownasan incinerator,is inherentlya

transferstationwith an incineration component. The only difference betweena traditional

transferstationand an incineratoris the end methodof disposal;bothare “pollution control

facilities” as definedby the Act and included within the 1993 Ordinancegranting siting

approval.See415 ILCS 5/3.330(a).

56. Unlike almost every other type of “pollution control facility”, neithertransfer

stationsnor incineratorsareinvolvedin the“disposal”ofwaste. See415 ILCS 5/3.185(defining

“disposal” as “the discharge,deposit, injection, dumping, spilling, leaking or placingof any

wasteor hazardouswasteinto or on any land or wateror into any well so that suchwasteor

hazardouswasteor anyconstituentthereofmayentertheenvironmentor beemittedinto theair

ordischargedintoanywaters,includinggroundwaters”).
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57. Instead,incinerators act muchlike transferstation,in thattheyseparatewasteand

recyclables,consolidatethewaste (into ash/scrubberresidue),andthentransferthewasteto a

landfill for disposal.

58. In fact, during theyearsthattheRobbinsfacility wasoperatedasan incinerator,

approximately45%of its incomingwastewastransferredoutofthefacility asrecyclables,waste

andash.

59. As such,thesitedfacility actedin largepartasatransferstation.

60. Consequently,evenif thefacility sitedby theVillage ofRobbinswasspecifically

identified asan incinerator (which is not the case),that facility would have waste transfer

components,asthisBoardspecificallyfoundin its Order. (Order,p. 8).

61. As aresult,allowing this facility toperformtransferstationactivitieswouldnot in

anywayconstitutea “wholesalechangein theverytypeoffacility contemplated.”(Order,p. 8).

Ill. SECTION39.2(E-5)OF THE ACT CLEARLY REQUIRESMODIFICATION OF THE
PERMIT.

62. Section39(c) ofthe Act providesthat a permit shallbe grantedif an applicant

submitsproofof approvalof the facility by the governingbody of the municipality that is in

accordancewith Section39.2oftheAct. See415 ILCS 5/39(c).

63. In this case,theVillage ofRobbinshasprovidedclearproofthat thefacility was

sitedin accordancewith Section39.2(a)of theAct throughtheCertificationof SitingApproval

signedby theVillage.of Robbins.

64. Nevertheless,evenif this Boardsomehowfinds thattheVillage’s approvaldid not

specifically allow thefacility to actasatransferstation,theVillage hasprovidedampleproof

that,to the extentevenrelevant,any “conditions” previouslyimposedon thepropertyhavebeen
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“modified” in accordancewith Section39.2(e-5),sothat thefacility maynow serveprimarily as

awastetransferstation.

65. Section39.2(e-5)oftheAct providesin pertinentpart:

Siting approvalobtainedpursuantto this Section is transferableand may be
transferredto a subsequentowneror operator. In theeventthat siting approval
hasbeentransferredto a subsequentowneror operator,that subsequentowneror
operatorassumesandtakessubjectto anyandall conditionsimposeduponthe
prior owneror operatorby thecountyboardofthecountyor governingbody of
the municipality pursuantto subsection (e). However, any such conditions
imposedpursuantto this Section may be modified by agreementbetweenthe
subsequent owner or operator and the appropriatecountyboard or governing
body.

415 ILCS 5/39.2(e-5)(emphasis added).

66. In this case,Allied and the Village of Robbins have donepreciselywhat is

contemplatedin andallowedby Section39.2(e-5)by enteringintoa SitingAuthority Agreement,

whichspecificallyprovidesthatAllied beallowedto usetheformerly approvedpollutioncontrol

facility asawastetransferstation. R. 076.

67. As explicitly providedfor in section39.2(e-5)of theAct, theVillage of Robbins

was specifically authorizedto enter into the Siting Authority Agreementwith Allied, the

subsequentoperatorofthepollutioncontrolfacility, to modifyanyandall conditionsimposedon

thepreviouslyapprovedpollutioncontrolfacility, astheVillage ofRobbinshasproperlydonein

this case.

68. Pursuantto the plain languageofsection39.2(e-5),it is the siting authority that

has the sole power and responsibilityto modify any terms and conditionsof original siting

approvalwith a subsequentownerof a pollution controlfacility, which, again,is exactlywhat

the Village of Robbinsdid throughits agreementwith Allied, which specificallyprovidesthat

Allied maynowusethepollutioncontrolfacilityprimarilyasatransferstation. it 076-80.
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69. Therecanbeno disputethatsection39.2(e-5)governsthecircumstancesof this

case,and requires,as a matter of law, that Petitioner’s permit be modified becausesiting

approvalofthesubjectpollutioncontrolfacility hasbeentransferredto anewentity andthatnew

entityhasenteredintoanagreementwith thesitingauthorityto operateasatransferstation.

70. This is clearly a situationcontemplatedby section39.2(e-5),and, thus, section

39.2(e-5) requires(as a matter of law) the modification requestedby PetitionerAllied and

expresslyagreedto by theVillage ofRobbins,thelocal sitingauthority.

71. Despitethe clearapplicationof Section39.2(e-5)to the factsof this case,this

Boardimproperlyrefusedto applythat section,finding that “to allowtheuseof Section39.2(e-

5) in this contextwoulddeprivemembersof thepublic anopportunityto participatein thelocal

siting process.” (BoardOrder,p. 9).

72. In so finding, this Boardsimply chosenot to applythe law aswritten,which is

clearlyimproper.

73. As a result, this Boardshouldreconsiderits Orderin this caseandshouldgrant

Petitioners’Motionfor SummaryJudgment.

WHEREFORE,the Petitioner,VILLAGE OF ROBBINS. respectfullyrequeststhatthis

HonorableBoardreconsidertheOrderit enteredon September16, 2004and grantPetitioners’

Motion for SummaryJudgment.

Dated: IS7
, 2004 Respectfully Submitted,

VILLAGE OFROBBINS,
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William Mansker
Village of Robbins
3327W. 137th Street
Robbins,Illinois 60472
Phone: 708-385-8940

This documentutilized 100:10recycledpaper products


